More non-par-stock trouble by Anonymous
University of Mississippi
eGrove
Haskins and Sells Publications Deloitte Collection
1924
More non-par-stock trouble
Anonymous
Follow this and additional works at: https://egrove.olemiss.edu/dl_hs
Part of the Accounting Commons, and the Taxation Commons
This Article is brought to you for free and open access by the Deloitte Collection at eGrove. It has been accepted for inclusion in Haskins and Sells
Publications by an authorized administrator of eGrove. For more information, please contact egrove@olemiss.edu.
Recommended Citation
Haskins & Sells Bulletin, Vol. 07, no. 03 (1924 March), p. 21-23
Bulletin HASKINS & SELLS 21 
TH E futility of tinkering with laws affecting accounting without recog-
nizing and following certain generally 
accepted accounting concepts is manifest 
in the last amendments to the New York 
Stock Corporation law in the act which 
became effective May 24, 1923. 
The term capital as it applies to cor-
porations is well understood. There is no 
misunderstanding as to the meaning of 
cash dividends. It is a principle of sound 
business policy and a matter of general 
statutory mandate that cash dividends 
may not be paid out of capital. Yet in the 
State of New York, as the law now stands, 
it appears that under certain conditions 
and in corporations chartered since May 
24, 1923, violation of the principle is pos-
sible without violation of the law. 
As the New York law stood prior to the 
last amendment, dividends might not be 
made except out of surplus profits arising 
from the business of a corporation, nor 
could a corporation divide, withdraw, or in 
any way pay to any of its stockholders any 
part of the capital of such corporation. 
This should have been sufficiently clear 
for anyone of average intelligence. Appar-
ently, however, some of the problems 
created by the ill-advised New York law 
authorizing capital stock without par value 
in both preferred and common classes 
made revision of the section covering divi-
dends seem desirable. At any rate the sec-
tion of the New York law relating to divi-
dends has been changed to read as follows: 
"No stock corporation shall declare or 
pay any dividend which shall impair its 
capital or capital stock, nor while its capital 
or capital stock is impaired, nor shall any 
such corporation declare or pay any dividend 
or make any distribution of assets to any of 
its stockholders, whether upon a reduction 
of the number of its shares or of its capital 
or capital stock, unless the value of its 
assets remaining after the payment of 
such dividend, or after such distribution of 
assets, as the case may be, shall be at least 
equal to the aggregate amount of its debts 
and liabilities including capital or capital 
stock as the case may be. . . ." 
Taken by itself and stripped of its legal 
verbiage the substance of this section is 
that dividends shall not be paid out of 
capital, or as long as the capital is impaired. 
But by the terms of the same law as 
amended May 24, 1923, capital in the 
case of corporations having shares without 
par value may be determined in one of two 
ways. One way is sufficiently sound and 
tight, so to speak, to preclude any question 
with regard to dividends. The other way 
leaves a loophole through which it appears 
to be possible to pay dividends out of 
actual paid-in capital so long as a part of 
such capital is technically and legally 
designated as surplus. 
The present law, after amendment on 
May 24, 1923, relating to corporations 
having shares without par value, which 
shares, incidentally, may be both preferred 
and common, provides that the certificate 
of incorporation shall include either of the 
following statements: 
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(A) "The capital of the corporation 
shall be at least equal to the sum of the 
aggregate par value of all issued shares 
having par value, plus dollars 
(the blank space being filled in with some 
number representing one dollar or more) 
in respect to every issued share without 
par value, plus such amounts as from time 
to time, by resolution of the board of 
directors, may be transferred thereto"; or 
(B) "The capital of the corporation 
shall be at least equal to the sum of the 
aggregate par value of all issued shares 
having par value, plus the aggregate 
amount of consideration received by the 
corporation for the issuance of shares with-
out par value, plus such amounts as, from 
time to time, by resolution of the board of 
directors, may be transferred thereto." 
The additional provision of the law which 
permits the further statement in the cer-
tificate "that the capital shall not be less 
than dollars" may be dismissed 
from consideration in this discussion as 
being irrelevant; further, in practice it is 
likely to be ignored. 
Were a corporation to follow the pro-
visions of " B , " it is doubtful if any means 
might be found whereby a cash dividend 
could be paid out of capital. Capital is 
definitely defined and fixed by the statute. 
The dividend section of the law "ties up" 
therewith. 
Under provision " A " there appears to 
be nothing to prevent a corporation from 
selling shares at a price per share of, say, 
$25.00, crediting $1.00 to capital and $24.00 
to surplus, or of making any other division 
of the amount received as capital, so long 
as the amount credited to capital is in 
agreement with the certificate and is not 
less than $1.00 per share. Subsequently, 
dividends might be paid out of the so-
called paid-in surplus without violating 
the law. The capital as defined in the law 
would not thereby become impaired. The 
assets would not thereby become reduced 
below the point where they would be equal 
to the "debts and liabilities including 
capital." 
It is difficult for an accountant to see 
why there need be any provision for capital 
such as has been made in sub-division " A , " 
except as some such necessity arises in con-
nection with assigning a redemption value 
to preferred shares But in so doing there 
is a complication because the law stipu-
lates that the amount stated per share shall 
apply "in respect to every issued share 
without par value," ignoring in this stipu-
lation, apparently, differentiation between 
preferred and common shares. How will 
a corporation under " A " state the capital 
per share where there are two classes of 
shares without par value? 
If there must be a law permitting pre-
ferred shares without par value, the law-
makers should recognize the practical 
effect of the law; provide for differentia-
tion between preferred and common shares; 
for ear-marking the preferred with a re-
demption value; and let paid-in capital 
stand as paid-in capital, such as is done in 
" B , " without offering any alternative, 
such as " A " provides. 
If there were no stock having par value 
involved, the preferred capital would then 
be the aggregate amount of consideration 
received for such shares. The common 
capital would be the aggregate amount of 
consideration received for the common 
shares. Any law permitting both pre-
ferred and common shares is, of course, 
likely to encourage disputes and litigation 
between classes of shareholders as to the 
question of redemption value and the 
equities of the respective shareholders in 
the amounts which the directors might 
from time to time transfer to capital. But 
with capital satisfactorily defined as in 
" B " the question of whether or not divi-
dends might be paid out of capital would 
be effectively avoided. 
A case recently reported in the daily 
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papers illustrates the opportunity for fraud-
ulent practice which is offered in unscien-
tific laws dealing with technical subjects 
like finance, accounting, and business pro-
cedure. A certain company is said to have 
advertised that it would issue "Christ-
mas checks to such of its stockholders as 
had paid the full amount due on stock 
subscriptions before December 1." These 
checks were to be for an amount equal to 
the first dividend on such payments, and 
were to be dated December 25. The dis-
tribution was proposed, although there had 
been no operations from which profits 
might have been derived. The presump-
tion, according to the newspaper report, is 
that the appropriation for distribution 
was to be made out of so-called "capital 
surplus" created by partitioning the pro-
ceeds derived from the sale of capital shares 
having no par value. Fortunately for the 
New York public, on motion of the 
Attorney General of New York, a Supreme 
Court Justice issued a permanent injunc-
tion restraining the corporation from mak-
ing further sales of stock in New York 
State. 
It should be observed in cases concern-
ing New York corporations that questions 
as to capital and dividend declarations 
must be considered in the light of laws in 
effect at the time of incorporation. The 
laws affecting New York corporations 
having shares without par value has 
changed four times in the last few years. 
Fine questions of capital and of dividends 
might necessarily be decided differently, 
depending upon the laws in force at the 
time the particular corporation in question 
was organized. The "ex post facto" prin-
ciple of law would ordinarily prevent new 
provisions from becoming retroactive un-
less otherwise specified. But in the case 
of the latest New York amendment all 
doubt on this point has been removed as 
follows: 
"Article 12, Section 5. This act shall 
not affect or impair any act done, offense 
committed or right accruing, accrued or 
acquired, or liability, penalty, forfeiture 
or punishment incurred prior to the time 
this act takes effect, but the same may be 
enjoyed, asserted, enforced, prosecuted or 
inflicted, as fully and to the same extent 
as if this act had not been passed." 
